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Abstract: This research aims to determine and understand what 
factors influence the effectiveness of post-divorce matrimonial 
property distribution in a case study of polygamy marriage in the 
Religious Court of Class 1A Makassar. This type of research is socio 
legal study research, and was conducted in Makassar City. The 
results showed that the effectiveness of post-divorce matrimonial 
property distribution in a case study of polygamy marriage in the 
Religious Courts of Class 1A Makassar can be seen based on five 
factors, including legal factors, law enforcement factors, facility 
factors, community factors, and cultural factors. Data obtained 
from all factors showed less effective results, including there, were 
65% claims to legal factors, 72.5% claims to law enforcement 
factors, 60% claims to facility factors, 61.25% claims to community 
factors, and 62.5 % claims to cultural factors. Seriousness is needed, 
especially for law enforcement in carrying out their role, and it 
is hoped that all relevant stakeholders must socialize the rules 
regarding procedures for the post-divorce matrimonial property 
distribution.
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INTRODUCTION
Based on Article 1 Law of the Republic of Indonesia Number 16 of 2019 on Amendment 
to Law Number 1 of 1974 on Marriage (hereinafter referred to as Law No. 16 of 2019) 
means that:1

“Marriage is an inner bond between man and woman as husband and wife with 
the aim of forming a happy and lasting family (household) based on Belief in 
the one and only God.”

Furthermore, based on Article 3 section (1) Law No. 16 of 2019 regulates that “in 
principle, in a marriage a man can only have a wife. A woman can only have a husband.”

From the above provisions, marriage in Indonesia is based on the principle of 
monogamy, but that principle is not absolute. This is because it is based on Article 

1Lihat juga Zunaidi, Arif. (2018). Kedudukan Harta Bersama Perkawinan Poligami. Mahakim: Journal of 
Islamic Family Law, Institut Agama Islam Negeri Kediri, 2(2), p. 91.
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3 section (2) Law No. 16 of 2019 regulates that “The court can give permission to the 
husband to have more than one wife if desired by the relevant parties.” juncto Article 
4 section (1) Law No. 16 of 2019 regulates that “In the event that a husband will have 
more than one wife, ... then he is required to submit an application to the Court in his 
area of   residence.” juncto Article 5 section (1) Law No. 16 of 2019 regulates that in 
order to submit an application to the Court, ... must meet the requirements as follows:

a. there is agreement from the wife/wives; 
b. there is the certainty that husbands can guarantee the necessities of life for their 

wives and children;
c. there is a guarantee that the husband will be fair to their wives and children.

From the above provisions, it can be concluded that marriage in Indonesia is expected 
to be monogamous, making it difficult for husbands to submit applications for 
polygamy, but not with the aim of eliminating the application of polygamy for the 
people in Indonesia.2

The community must be more aware and understand that polygamy in Islam is an act 
that is in an emergency. That is, the action of polygamy will not be carried out and 
applies as long as the husband's household conditions are in good condition and even 
show harmony.3

Polygamy marriage is Islamic law and will last until the end of time. Polygamy is permitted 
in conditions that if a husband has more than one wife, it is obligatory for him to be fair 
among them, by giving the same life, giving clothes, residence, and time to spend the night 
together.4 This condition is also known and understood in QS. An-Nisa’ verse (3), that:

عَ ۖ فإَنِْ خِفْتمُْ ألََّ ثَ وَرُبَٰ نَ ٱلنِّسَاءِٓ مَثْنىَٰ وَثلَُٰ مَىٰ فٱَنكِحُوا۟ مَا طَابَ لكَُم مِّ  وَإنِْ خِفْتمُْ ألََّ تقُْسِطوُا۟ فىِ ٱلْيتََٰ
لكَِ أدَْنىَٰٓ ألََّ تعَُولوُا۟ نكُُمْ ۚ ذَٰ حِدَةً أوَْ مَا مَلكََتْ أيَْمَٰ تعَْدِلوُا۟ فوََٰ

“And if ye fear that ye will not deal fairly by the orphans, marry of the women, 
who seem good to you, two or three or four; and if ye fear that ye cannot do 
justice (to so many) then one (only) or (the captives) that your right hands 
possess. Thus it is more likely that ye will not do injustice.”

On the other hand, marriage is a very important legal event in the life of the 
Indonesian people. The legal consequences of marriage are not only related to the 
legal relationship between the prospective husband and wife, but also with parents 
from both parties, brothers and sisters, and even the families of both parties. At the 
time of marriage, couples looking for income to meet their needs. From this income 
also present Matrimonial Properties. Matrimonial property can be in the form of 
assets obtained by a wife or husband during marriage. 

2Alaidrus, Mochammad Soleh. (2009). Pelaksanaan Pembagian Harta Perkawinan dalam Perkawinan 
Poligami (Studi di Pengadilan Agama Bekasi). Notarius, Universitas Diponegoro, 1(1), p. 1.

3Hasan, M. Ali. (2003). Pedoman Hidup Berumah Tangga dalam Islam. Jakarta: Kencana Prenada Media 
Group, p. 269.

4As-Sanan, Arij Abdurrahman. (2003). Memahami Keadilan dalam Poligami (Ahmad Sahal Hasan, 
Trans.). Jakarta: PT. Globalmedia Cipta Publishing, p. 25.
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Based on Article 35 section (1) Law No. 16 of 2019 regulates that “Property obtained 
during marriage becomes matrimonial property” juncto Article 1 point f Presidential 
Instruction of the Republic of Indonesia Number 1 of 1991 on Spread of Compilation 
of Islamic Law (hereinafter referred to as Inpres No. 1 of 1991) means that:

“Property in marriage or Syirkah is property obtained either individually or by 
husband and wife during a marriage, hereinafter referred to as matrimonial 
property, without questioning being registered in the name of anyone.”

From the above provisions, it can be seen that the existence of matrimonial property 
in a marriage is from the time of marriage until the date of the marriage bond ends.

Furthermore, based on Article 38 Law No. 16 of 2019 regulates that marriage can end 
because:

a. death; 
b. divorce; dan
c. on the court’s decision.

From the above provisions have legal consequences, that the termination of marital 
relations often presents disputes that have legal effects that affect the rights and 
obligations between ex-husband and ex-wife and children born from the marriage. 
Likewise, matrimonial property obtained during the marriage bond takes place and 
private property before each marital marriage.

On the other hand, based on legal facts, especially in the divorce process in polygamy 
marriage in the Religious Court of Class 1A Makassar, a problem that is often found is 
that the husband smuggled the rights of his previous wife. Because of this legal fact, 
in addition to the problem of distribution and separation of matrimonial property, 
it is important to address and reveal more deeply about what factors influence the 
effectiveness of post-divorce matrimonial property distribution in a case study of 
polygamy marriage.

Based on the description above, the purpose of this study is to find out and understand 
what factors influence the effectiveness of post-divorce matrimonial property distribution 
in a case study of polygamy marriage in the Religious Courts of Class 1A Makassar. 

METHOD
This type of research is socio legal study research.5 This research was conducted in 
Makassar City and consisted of several locations, including in the Religious Courts of 
Class 1A Makassar, Advocate Office, Notary Office, and settlement of Religious Figures. 
Determination of respondents as research populations based on their characteristics, 
including 15 respondents from Judges of the Religious Courts of Class 1A Makassar; 10 
respondents from Clerk of the Religious Courts of Class 1A Makassar; 10 respondents 

5Rahman, Sufirman, Qamar, Nurul, & Kamran, Muhammad. (2020). Efektivitas Pembagian Harta 
Bersama Pasca Perceraian: Studi Kasus Perkawinan Poligami. SIGn Jurnal Hukum, CV. Social Politic Genius 
(SIGn), 1(2), p. 107.
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from Clerk of the Religious Courts of Class 1A Makassar; 5 (five) Respondents from 
Bailiffs of the Religious Courts of Class 1A Makassar; 30 Respondents from Advocates; 
5 (five) Respondents from Religious Figures; and 10 respondents from the community 
who have been through the court process. Furthermore, the types and sources of 
data include primary and secondary data, where primary data is obtained directly at 
the study site through an interview process, while secondary data is obtained from 
research results using library materials such as Books, Scientific Journals, Scientific 
Articles, Professor Inauguration Speeches, Thesis, Legislation, official documents and 
other writings that have relevance to the discussion of this research. The results of this 
study were obtained from a qualitative analysis based on respondents' questionnaires 
and presented in the form of frequency tabulation and percentage distribution.

RESULTS AND DISCUSSION
Marriage is a sacred covenant between men and women in forming a family.6 marriage 
is a very important legal event in the life of the Indonesian people. This is because 
marriage is not only related to the legal relationship between the prospective husband 
and wife, but also with parents from both parties, brothers and sisters, and even the 
families of both parties.

Marriage based on Islam is worship, holding a marriage is also part of perfecting half 
of its religion. Marriage aims to grow a family consisting of mutual love and affection 
between family members.7

One practice of marriage is polygamy marriage. In the legal aspects of polygamy 
marriage, of course, there are several consequences, including the rights and 
obligations of husband and wife and matrimonial property in marriage.8

Based on the normative and empirical point of view or das sollen and das sein, 
implementation of post-divorce matrimonial property distribution in a case study 
of polygamy marriage is influenced by several factors. On the other hand, marriages 
regulated in Law No. 16 of 2019 and Inpres No. 1 of 1991, contains provisions that 
make divorce difficult. However, that does not rule out the possibility that a marriage 
that begins with love and affection will be forever harmonious. A good settlement 
is needed if there is a fight in the household, so divorce can be avoided. Some 
divorce incidents are caused by simple problems, such as domestic fights that cause 
disharmony, incompatibility, or mistrust between husband and wife. From divorce 
events, often between husband and wife questioning property in marriage, especially 
matrimonial property distribution. 

6Yunus, Ahyuni. (2020). Hukum Perkawinan dan Itsbat Nikah: Antara Perlindungan dan Kepastian 
Hukum. Makassar: Humanities Genius, p. 27.

7Dahwal, Sirman. (2017). Perbandingan Hukum Perkawinan. Bandung: CV. Mandar Maju, p. 17.
8Fitrianti, Desi. (2017). Harta Bersama dalam Perkawinan Poligami Menurut Undang-Undang Nomor 

1 Tahun 1974 dan Hukum Islam. Jurnal Intelektualita: Keislaman, Sosial dan Sains, Universitas Islam Negeri 
Raden Fatah Palembang, 6(1), p. 89.



17

Muhammad Kamran, Post-Divorce Matrimonial Property Distribution ...

As explained in the introduction where based on Article 38 Law No. 16 of 2019 
regulates that marriage can end because:9

a. death; 
b. divorce; dan
c. on the court’s decision.

When looking at the current legal reality, the post-divorce problem which also still 
causes many pros (responding good or positive) and cons (responding poorly or 
negatively), is identifying what factors influence the effectiveness of post-divorce 
matrimonial property distribution in a case study of polygamy marriage. The 
effectiveness of the law can be interpreted that:10

“First of all, it must be able to assess the extent to which the rule of law is 
obeyed or not obeyed by the community. If the rule of law is obeyed by most 
people, it can be said that the rule of law is effective.”

Effectiveness comes from the effective word which means how to achieve the goal 
by choosing the correct way from several alternatives, then applying it based on the 
specified time. Effectiveness is always related to the relationship between expected 
results and the results that have been achieved. Effectiveness is the ability to carry 
out tasks in an organization, without pressure or tension from any party. So the 
effectiveness of law according to the above understanding is the ability to perform 
tasks in an organization by choosing the correct way from several alternatives so that 
the results achieved are as expected.11 Furthermore, the effectiveness of legislation 
can be determined by five factors, namely:12

1. Legal factors (regulations in the form of norms/legal norms);
2. Law enforcement factors (making or application of the law);
3. Facility factors (support law enforcement);
4. Community factors (environment/place of application of the law);
5. Cultural factors (the norms of indigenous peoples who are still alive and well-

maintained).

The five factors above integratively and systematically will determine the effectiveness 
of law in society. In accordance with the theory of sociological jurisprudence that “A 
good law is a law that is in accordance with the law that lives in society. In accordance 
here means that the law reflects the values   that live in society”.13

9Vide Alexander, Ongky. (2019). Efektivitas Pembagian Harta Gono – Gini Pasca Perceraian dalam 
Persfektif Yuridis Sosiologis. El-Ghiroh: Jurnal Studi Keislaman, Sekolah Tinggi Agama Islam Bumi Silampari, 
16(1), pp. 120 – 121.

10S., Salim H. & Nurbani, Erlies Septiana. (2013). Penerapan Teori Hukum pada Penelitian Tesis dan 
Disertasi. Jakarta: PT. Raja Grafindo Persada, p. 375.

11Siregar, Nur Fitryani. (2018). Efektivitas Hukum. Al-Razi: Jurnal Ilmu Pengetahuan dan Kemasyarakatan, 
Sekolah Tinggi Agama Islam Barumun Raya, 18(2), pp. 2 – 3.

12Soekanto, Soerjono. (2016). Faktor-Faktor yang Mempengaruhi Penegakan Hukum. Jakarta: PT. Raja 
Grafindo Persada, p. 8.

13S., Salim H. & Nurbani, Erlies Septiana. (2013). Op. Cit., p. 32.
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From the theory of sociological jurisprudence, the effectiveness of norms is determined 
by the level of community compliance with the law, including law enforcement. There 
is a very familiar phrase, that:14

“A high level of compliance is an indicator of the functioning of the legal system, 
and the functioning of the law is an indicator that the law achieves legal 
objectives that seek to defend and protect all citizens.”

Based on research that has been conducted relating to the factors that influence the 
effectiveness of post-divorce matrimonial property distribution in a case study of 
polygamy marriage in the Religious Courts of Class 1A Makassar, the five factors will 
be explained one by one, including the following:

A. Legal Factors
The results of the data obtained from the interview process with respondents 
about the effectiveness of post-divorce matrimonial property distribution in a case 
study of polygamy marriage based on legal factors can be seen in the table below.

Table 1. Effect of Legal Factors

No. Statement/Category Frequency Percentage
1. Effective 28 35,00%
2. Less Effective 52 65,00%
3. Ineffective 0 0,00%

Total 80 100%
Source: Questionnaire Results of 2019 – 2020

From the table above it can be seen that there are 28 respondents or 35,00% claims 
effective, 52 respondents or 65,00% claims less effective, and no respondent claim 
ineffective. It can be judged that the effectiveness of post-divorce matrimonial 
property distribution in a case study of polygamy marriage based on legal factors 
is still less effective.

Less effective legal factors can be assessed as a form of interference from law 
enforcement and law, which results in several causes, including:15

1. Lack of compliance with legal principles;
2. There are still no specific application rules regarding the application of the 

rule of law;
3. The meaning of words that are not clear in the Law and Regulation causes 

misunderstanding in interpretation and implementation.

On the other hand, the implementation of post-divorce matrimonial property 
distribution in a case study of polygamy marriage has been regulated in Article 
94 Inpres No. 1 of 1991; Article 65 Law No. 16 of 2019; even more specifically 
14Soekanto, Soerjono. (1985). Efektivikasi Hukum dan Peranan Sanksi. Jakarta: PT. Remaja Rosdakarya, 

p. 7.
15Soekanto, Soerjono. (2016). Op. Cit., pp. 17 – 18.
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regulated in Decree of the Supreme Court of the Republic of Indonesia Number: 
KMA/032/SK/IV/2006. However, based on the nature of a Decree is clearly 
different from the nature of the Legislation.

B. Law Enforcement Factors
The results of the data obtained from the interview process with respondents about 
the effectiveness of post-divorce matrimonial property distribution in a case study 
of polygamy marriage based on law enforcement factors can be seen in the table 
below.

Table 2. Effect of Law Enforcement Factors

No. Statement/Category Frequency Percentage
1. Effective 21 26,25%
2. Less Effective 58 72,50%
3. Ineffective 1 1,25%

Total 80 100%
Source: Questionnaire Results of 2019 – 2020

From the table above it can be seen that there are 21 respondents or 26,25% claims 
effective, 58 respondents or 72,50% claims less effective, and 1 respondents or 
1,25% claim ineffective. It can be judged that the effectiveness of post-divorce 
matrimonial property distribution in a case study of polygamy marriage based on 
law enforcement factors is still less effective.

As for the less effective of law enforcement factors, it can be judged that law 
enforcement does not only apply the legislation or the judge's decision. But in this 
case, the main problem in law enforcement is found in the factors that influence 
it openly or not. These factors have a neutral understanding so they can bring 
positive (good) or negative (bad) effects. Law enforcement factors basically can 
create conditions where legal norms can function properly. Furthermore, law 
enforcement must not act arbitrarily in carrying out their duties, they must also 
pay attention to ethics that apply in the scope of their profession. Law enforcement 
can be interpreted that:16

“A process to make legal wishes come true. The so-called legal desire here is 
none other than the thinking of legislation-making institutions formulated 
in the legislation. The formulation of the thinking of legislation makers will 
also determine the implementation of law enforcement.”

Law enforcement in principle is to realize inspiration or theories about justice, 
truth, social benefits, and so on. So law enforcement is the act of turning inspiration 
or theory into reality.17

16Jainah, Zainab Ompu. (2012). Penegakan Hukum dalam Masyarakat. Journal of Rural and Development, 
Universitas Sebelas Maret, 3(2), p. 165.

17Rahardjo, Satjipto. (2010). Masalah Penegakan Hukum: Suatu Tinjauan Sosiologis. Bandung: Sinar 
Baru, p. 15.
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C. Facility Factors
The results of the data obtained from the interview process with respondents about 
the effectiveness of post-divorce matrimonial property distribution in a case study 
of polygamy marriage based on facility factors can be seen in the table below.

Table 3. Effect of Facility Factors

No. Statement/Category Frequency Percentage
1. Effective 31 38,75%
2. Less Effective 48 60,00%
3. Ineffective 1 1,25%

Total 80 100%
Source: Questionnaire Results of 2019 – 2020

From the table above it can be seen that there are 31 respondents or 38,75% claims 
effective, 48 respondents or 60,00% claims less effective, and 1 respondents or 
1,25% claim ineffective. It can be judged that the effectiveness of post-divorce 
matrimonial property distribution in a case study of polygamy marriage based on 
facility factors is still less effective.

It must be understood together that the means or supporting facilities in the 
effectiveness of achievement is one of the main factors, as according to Soerjono 
Soekanto that:18

“Without certain facilities, law enforcement will not be carried out properly. 
These facilities include educated and skilled human resources, good 
organization, adequate equipment, adequate finance, and so on. If these 
things are not met, then law enforcement will not achieve its objectives.”

D. Community Factors
The results of the data obtained from the interview process with respondents about 
the effectiveness of post-divorce matrimonial property distribution in a case study 
of polygamy marriage based on community factors can be seen in the table below.

Table 4. Effect of Community Factors

No. Statement/Category Frequency Percentage
1. Effective 28 35,00%
2. Less Effective 49 61,25%
3. Ineffective 3 3,75%

Total 80 100%
Source: Questionnaire Results of 2019 – 2020

From the table above it can be seen that there are 28 respondents or 35,00% claims 
effective, 49 respondents or 61,25% claims less effective, and 3 respondents or 
3,75% claims ineffective. It can be judged that the effectiveness of post-divorce 

18Soekanto, Soerjono. (2016). Op. Cit., p. 37.
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matrimonial property distribution in a case study of polygamy marriage based on 
community factors is still less effective.

Less effective community factors can be assessed from the community's unconscious 
or non-compliance with laws and regulations. In this case no matter how good the 
legislation, the regulation is still less effective if it is not supported by awareness and 
legal compliance of citizens.19 Furthermore, Soerjono Soekanto stated that:20

“Law enforcement comes from the community, so it aims to achieve peace 
in the community. Therefore, from a certain angle, society can influence 
law enforcement.”

Community awareness and compliance are very important factors, therefore:21

“The formation of a new law will become a reality if it is supported by 
the existence of legal awareness from all members of the community itself. 
Awareness of the application of the law is the basis for applying the law.”

E. Cultural Factors
The results of the data obtained from the interview process with respondents about 
the effectiveness of post-divorce matrimonial property distribution in a case study 
of polygamy marriage based on cultural factors can be seen in the table below.

Table 5. Effect of Cultural Factors

No. Statement/Category Frequency Percentage
1. Effective 25 31,25%
2. Less Effective 50 62,50%
3. Ineffective 5 6,25%

Total 80 100%
Source: Questionnaire Results of 2019 – 2020

From the table above it can be seen that there are 25 respondents or 31,25% claims 
effective, 50 respondents or 62,50% claims less effective, and 5 respondents or 
6,25% claims ineffective. It can be judged that the effectiveness of post-divorce 
matrimonial property distribution in a case study of polygamy marriage based on 
cultural factors is still less effective.

Less effective cultural factors can be judged by people's misinterpretations in 
assessing the relationship between positive law and the norms of indigenous 
peoples. The norms of indigenous peoples have a universal nature and live in local 
communities. Characteristics of indigenous peoples include:22

19Hutabarat, Ramly. (1985). Persamaan di Hadapan Hukum (Equality Before the Law) di Indonesia. 
Jakarta: Ghalia Indonesia, p. 78.

20Soekanto, Soerjono. (2016). Op. Cit., p. 45.
21Rosana, Ellya. (2014). Kepatuhan Hukum sebagai Wujud Kesadaran Hukum Masyarakat. Jurnal Tapis: 

Jurnal Teropong Aspirasi Politik Islam, Universitas Islam Negeri Raden Intan Lampung, 10(1), p. 69.
22Setiadi, Elly M., Hakam, Kama A., & Effendi, Ridwan. (2011). Ilmu Sosial dan Budaya Dasar. Jakarta: 

Kencana Prenada Media Group, pp. 33 – 34.
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1. Culture is born and emerges from human action, and is transformed through 
human action itself;

2. Culture existed before a certain generation, and will not disappear even if that 
generation has run out;

3. Culture is a necessity for humans, and serves as a guide for their lives; and
4. Culture includes rules that manifest in the form of obligations, including which 

actions are appropriate and which are not appropriate, and about whether an 
action can be done or not.

Based on the description of the nature of culture above, the exact articulation of the 
provisions in the legislation article is necessary given that the nature of culture is the 
spirit of the legislation itself so that with the articulation of the right rules in society, 
the legislation can be implemented effectively. As Soerjono Soekanto said that:23

“The norms of indigenous peoples are the basis of culture. The norm of 
indigenous peoples is the law that applies in the midst of the community. 
In addition, written law (legislation) also applies in societies where it has 
official power and authority. Legislation must reflect the norm values   of 
indigenous peoples so that the law can be effective.”

CONCLUSION
From the description of the results and discussion above, the effectiveness of post-
divorce matrimonial property distribution in a case study of polygamy marriage in 
the Religious Courts of Class 1A Makassar can be seen based on five factors, including 
legal factors, law enforcement factors, facility factors, community factors, and cultural 
factors. Data obtained from all factors showed less effective results, including there, 
were 65% claims to legal factors, 72.5% claims to law enforcement factors, 60% claims 
to facility factors, 61.25% claims to community factors, and 62.5 % claims to cultural 
factors. Seriousness is needed, especially for law enforcement in carrying out their 
role, and it is hoped that all relevant stakeholders must socialize the rules regarding 
procedures for the post-divorce matrimonial property distribution.
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